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decreed to be a trustee for the injured party, to the extent of the 
interest of which he has been thus defrauded." Billon Trustees. 
In this case the property was not obtained in the way anticipated. 
Nevertheless it was obtained, which would not have been the case 
had it not been for the fraudulent promise, and it is inequitable 
that the party should retain the fruits of her wrongs as an advan- 
tage of it. 

IS A PERSON PROCURING A TICKET BY FRAUD A PASSENGER? 

In the case of Fitzmaurice v. N. Y., N. H. and H. R. R. Co., 
decided by the Supreme Court of Massachusetts and reported in 
78 N. E. 418, it was decided that a person, who by fraud, pro- 
cured a ticket at a reduced rate, was not a passenger. So to re- 
cover for an injury while on the train of the defendant company, 
nothing short of a wilful injury could be proved to support the 
plaintiff's action. 

It is a well recognized principle of law that a trespasser on 
railroad property is protected only from wilful wrong on the part 
of the railroad. Condran v. Chicago, Minn. & St. Paul Railway 
Company, 67 Fed., 522. Another principle, supported by a great 
weight of authority, sustains the proposition that the duties of a 
railroad company to a person as a passenger only attach when 
that person has been accepted z.% a passenger. Such a relation can 
only be entered into by means of a contract between the railroad 
company and some person. This contract may be expressed or 
implied Hale, Bailments and Carriers, p. 493 

It is also maintained by many authorities that this relation 
must have been entered into fairly, and fraud on the part of the 
passenger in evading fare avoids the contract to carry as a 
passenger and makes the latter a trespasser. Toledo, Wabash 
and Western Railway Co. v. Beggs, 28 Am. St. Rep., 613. 

There appears to be nothing illogical in this doctrine and no 
stricter than is necessary to protect the railroad. But for a decis- 
ion by the United States Circuit Court for New York reported in 
the case of Robostolliv. N. Y., N. H. and H. R. R. Co., 33 Fed. 
796, the decisions would appear to be almost unanimous in their 
general trend, holding that a person cannot become a passenger 
by practising a fraud on the railroad. That was a case where a 
person presented for passage on a train of the defendant company, 
a non-transferable commutation ticket issued to another. The 
trial judge instructed the jury that if he presented in good faith 
the ticket, and he was carried as a passenger upon it, he was then 
entitled to the protection afforded other passengers. This in- 
struction was upheld on the ground that he did not represent 
himself to be Roehrs, the person to whom the ticket was 
originally issued. The Court said, "But here the intestate was 
in a passenger car, on a passenger train, claiming to be a 
passenger on the commutation ticket, and his claim was recog- 
nized." It is difficult to imagine how anybody could present a non- 
transferable ticket, issued to someone else, in good faith. Why 
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the mere presentation of the ticket issued to someone else was 
not an attempt to represent himself as Roehrs, does not seem 
clear. 

There might seem to be some hardship in the case of a person 
who had paid all but a few cents of the price of his ticket, with 
knowledge of the fact, being precluded from an action for a broken 
leg, but the law applied logically would undoubtedly deny the 
holder of the ticket any remedy. In the principal case, the fact 
that the conductor had accepted the coupons in payment of the 
fare of the plaintiff could make no difference in the final result, 
as such only shows what a skilful unprincipled person can do. 
Surely no estoppel could be invoked where one's rights are not 
known. Or had the conductor accepted the coupons with knowl- 
edge of the facts, the company's liabilities and duties would not 
thereby be increased, as he would exceed both his actual and 
apparent authority ; he could not waive the defendant's rights. 

It is the fraud, in whatsoever form it may appear, that changes 
the apparent status of passenger to that of trespasser. This view 
maintained by the Supreme Court of Massachusetts certainly 
seems to be supported by logic and authority. 



